UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

UNITED STATES OF AMERICA
V. Criminal No. 04-56-P-H
B.J. ALMEIDA,

Defendant

RECOMMENDED DECISION ON MOTION TO SUPPRESS

B.J. Almeida, charged with possessing, with intent to distribute, five or more grams' of cocaine
base, also known as crack cocaine, in vidlation of 21 U.S.C. 88 841(a)(1) and 841(b)(1)(B), seeksto
suppress statements and other evidence purportedly obtained in contravention of his rights pursuant to
Miranda v. Arizona, 384 U.S. 436 (1966). See Superseding Indictment (Docket No. 28); Motion To
Suppress, etc. (“Motion”) (Docket No. 17). Anevidentiary hearing was held before me on August 4,2004
a which the defendant appeared with counsd. Immediately after the close of evidence | heard ora
argument. Inaddition, prior to the hearing, | directed both partiesto brief the question of theimpact, if any,
of a recently decided Supreme Court case, United Sates v. Patane, 124 S. Ct. 2620 (2004), on the
ingant Motion. See Procedural Order (Docket No. 24). With the benefit of the resultant briefs, and based

on the evidence adduced at the hearing, | recommend that thefollowing findings of fact be adopted and that

! The specific drug quantity charged for sentencing purposesis 11.2 grams.



the Motion be denied.
|. Proposed Findings of Fact

At approximately 5 p.m. on April 21, 2004 severd officers of the Lewiston Police Department
(“LPD”), induding Gregory D. Boucher and Wayne Clifford (the latter in plainclothes), were engaged in
survelllance of a three-decker gpartment house at 35 Vail Street in Lewiston, Mane. See Affidavit of
Gregory D. Boucher (“Boucher Aff.”), Gov't Exh. 1, 2.2 Boucher, anine-year veteran of the LPD, was
assigned to the Maine High Intensity Drug Trafficking Area Task Force of the U.S. Drug Enforcement
Adminigration in Portland, Maine. Seeid. §1. LPD officershad placed 35 Vail Street under survelllance
after Boucher’ sfellow officerstold him that they had received information from sourcesin the community
that drugs (including but not limited to cocaine base) were being distributed from that address. Seeid. 2.
Boucher had aso recaived the same type of information concerning the same address directly from a
confidentia informant in Lewiston who had provided him rdiable information on severd occasons inthe
past. Seeid.

Boucher initiated “rolling surveillance’ of avehicleafter heobserved it pick up ablack maeoutsde
of 35 Vall Street. Seeid. 113 & 3(a). Hecaled uniformed LPD officer Eric Syphersto the scene of the
aurvelllance to asss in opping thevehicle. Seeid. 3. After Syphersand Boucher observed the vehicle
fail to stop at astop sgn, Sypherspulled it over in the parking lot of aBig Apple convenience store a 248
Main Street in Lewiston. Seeid. 1 3(8). Clifford followed in a separate car. During the minute or two
during which Boucher tailed the vehicle prior to pulling it over, he did not observe any furtive movementson

Almeda s part; however, he tedtified that rolling survelllance generdly is done from a distance, and he



would not necessarily have been in a postion to observe such movements. Syphers and Clifford
approached the vehicle and talked to the driver, who identified himself as Andrew Ash, and the vehicle's
two passengers, awhite mae stting in the front seet who identified himsalf asVernon Milliken and ablack
madle sitting in the back seat who identified himsdf asB.J. Almeida Seeid. 13(b).

Ash exited the vehicle and told Syphers that Almeida had asked to be dropped off on Vail Street
and then picked up as soon ashe called Ash on hiscdllular telephone— astatement that was congstent with
observations Boucher had made during surveillance of 35 Vall Street. Seeid. 1 3(b)(1). After obtaining
Ash' spermission to conduct a pat-down search, Clifford searched him and recovered morethan $1,000in
cash from oneof hispockets, which was consstent from Boucher’ straining and experience with amounts of
cash frequently carried by people who areinvolved inthedrug-digtributiontrade. Seeid. 3(b)(2). After
Ash told Clifford that he had nothing to hide and that the officers were free to search his vehicle, they
searched it and recovered a “crack pipe’ of atype Boucher knew from his training and experience is
commonly used toingest cocainebase. Seeid. 1 3(b)(3).2 Clifford testified that heretrieved the glasspipe,
which he, too, testified is commonly known asa“crack pipe’ and which he noted contained resdue, from
under theright front seet. Hed so found marijuanain the car’ scenter console. Hedid not recdl finding any
obstructions undernegth the seat that would have precluded Almeidafrom placing the pipein the spotwhere
it wasfound, but he also did not recal whether thet areawas clear of obstructions. Hetestified nonetheless
that it would have been easy for Almeida to reach around the console and place the pipe under the front

sedt.

This exhibit was admitted without objection at the evidentiary hearing.
3Clifford testified that he asked Ash whether he had any illegal drugs or weapons and whether he would mind if he
(continued on next page)



Clifford and Boucher spoke to Milliken, who informed them that he and Ash had picked up
Almedain Gray, Mane, drivento Lewiston and dropped him off so that he could “ score some crack” for
them on the third floor of the triple-decker gpartment house. Seeid. 1 3(b)(4). This statement was
consgent with observations Boucher had made earlier in the evening while conducting surveillance of
Almeida entering the building. Seeid.

Clifford spoketo Almeida, who remained seated doneinthevehide, through an open window. He
identified himsdlf asan LPD officer and advised Almeidathat officers had observed him conducting activities
that appeared congastent with the purchase or sdeof illegd drugs. Almeidadenied having any involvement
inillegd activities Almeidatold Clifford that Ash and Milliken had picked him up on the street. When
Clifford advised Almeidathat he had observed him being dropped off by Ash and Milliken earlier, Aimeida
sad hewasjust vigting friends (whose names herefused to give). Clifford asked Almeidaif hewould mind
if he searched his person for any drugs or wegpons. Hedid not advise Almedathat he had aright to refuse
consent. Almeidasaid that would befine. Clifford patted Almeidadown, finding $851 in cashin his pants
pocket.*

Boucher spoke privatdy to Milliken, who told him that Almeidawas concedling cocaine basein his
crotch area. Seeid. 1 3(b)(6). Boucher then gpproached Almeida, advised him that he knew he had
cocaine base hidden in his crotch area and suggested that he “do theright thing” and surrender it. Seeid.
Almeidagated, “Yeah, | got something.” Seeid. Boucher observed him reach into hispantsand removea

clear plastic bag from his crotch area containing a substance that he told Boucher was “ crack” and which

searched his person and vehicle, whereupon Ash responded, “ Sure. | have nothing to hide.”
*To the extent that Clifford’ s testimony describing this encounter differed from Boucher’ s account in his affidavit, | have
(continued on next page)



Boucher recognized from his training and experience was cocaine base. See id. This exchange with
Boucher took place approximately five minutes after Almeida had consented to asearch of his person for
drugs or weapons. Boucher subsequently surrendered the plastic bag and contents to specid agent
Matthew Cashman of the Maine Drug Enforcement Agency, who advised Boucher that heconducted afidd
test on the substance, obtaining postive results for the presence of cocaine base and obtaining a gross
weight (including packaging) of gpproximatdy twelve grams. Seeid. Theresduein the crack pipedso
tested positive for the presence of cocaine base.

Boucher testified that he would have arrested Almeidabased on the discovery of the crack pipein
thevehicle eveninthe dbsence of theretrievd of cocaine basefrom Almeida spants. Following that arrest,
he would have transported him to the Androscoggin County Jail for processing, where, per norma jall
protocol with which Boucher isfamiliar, Almeidawould have been gtrip-searched. Boucher testified thet he
had no doubt the cocaine base hidden in Almeida s pants would at that point have been discovered.

Clifford testified that even in the abbsence of the discovery of crack on Almeida’ s person, hewould
have arrested dl three occupants of the vehicle on the basis of the discovery of the crack pipe and/or the
marijuanainasmuch asit iscommon practiceto arrest for possession of a Schedule W drug and none of the
occupants had owned up to possession of thoseitems.® No arrestswereimmediately made upon discovery
of those two items inasmuch as interviews were ill being conducted. Clifford testified that, in his
experience, the processing procedures at Androscoggin County Jail were as described by Boucher and that

there was no doubt in his mind the crack cocaine in Almeida s pants would have been discovered upon

credited Clifford’ sversion. Boucher made clear at hearing that his knowledge of this encounter was second-hand.
®Cocaine baseis classified as a Schedule W drug. See 17-A M.R.S.A. § 1102(1)(F)(2)(c). Marijuanaisclassified asa
(continued on next page)



processng a thejal.

All three occupants of the vehicle ultimately were arrested and charged with trafficking in cocaine.
Almedawas charged with possesson of the crack handed over to Boucher but never charged with
possession of the crack pipe.

II. Discussion

At hearing, defense counsd dlarified that Almeida s mation implicatesthree related but segregable
componentsof evidence, al of which Almeidacontendswere dicited in responseto custodid interrogation
without benefit of Miranda warnings: hisstatement, “Y eah, | got something,” hisact of producing the crack
from his pants and the crack itself.® Counsdl for the government represented in hismemorandaof law, and
dipulated at hearing, thet (i) Almedawas*in custody” for purposes of Miranda when Boucher asked him
to turn over the hidden crack,” and (i) the government will not seek tointroduceinits case-in-chief the oral
satement made by Almeida (“Yeah, | got something.”). See Government’s Objection to Motion To
Suppress Evidence, etc. (* Objection”) (Docket No. 21) at 3-4; Government’ s Supplementa Memorandum
Addressing Motion To Suppress Evidence, etc. (“Government’ s Supplemental Memorandum”) (Docket

No. 25).2

Schedule Z drug. Seeid. § 1102(4)(B).

® Per Miranda, an accused must be advised prior to custodial interrogation “that he has the right to remain silent, that
anything he says can be used against him in a court of law, that he hasthe right to the presence of an attorney, and that if
he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires.” Miranda,34US
at 478-79.

"“The obligation of an officer to administer Miranda warnings attaches only where there has been such arestriction on a
person’ s freedom asto render him ‘in custody.”” Stansbury v. California, 511 U.S. 318, 322 (1994) (citations and interndl
quotation marks omitted).

® At hearing, without objection by defense counsel, counse! for the government corrected a sentence on page two of his
initial brief, noting that it should have read: “ After observing the Chevrolet fail to cometo acompletestop at astop sign,
Syphers put on his blue lights and pulled over the Chevrolet into the parking lot of the Big Apple convenience store on
Main Street.” See Objection at 2 (added words emphasized).



Nonethdess, at ord argument, counsdl for the government contended that themanner of recovery
of the crack, and the crack itsdlf, are admissbleon any or dl of thefollowing grounds: thet (i) theMiranda
rule does not gpply, the government having found no authority supporting the proposition that Almeida sact
of reaching into his pantsto produce the crack istantamount to averba statement, (ii) Almeida consented
to the search (that is, the consent given to Clifford covered the exchange with Boucher), (iii) even absent
recovery of the crack from Almeida s person at the scene of the Lewiston traffic stop, the government
inevitably would have discovered it inasmuch as Almedawould in any event have been arrested and then
grip-searched upon processing a the Androscoggin County Jail, and (iv) recovery of the drugs is
admissible pursuant to Patane. See also Objection at 3-6; Government’s Supplementa Memorandum.

| am persuaded that, assuming ar guendo that L PD officerstransgressed Miranda in obtaining the
crack from Almeida s person, the crack and the manner of itsrecovery nonethe essare admissble pursuant
to the inevitable-discovery exception | therefore do not consider the government’ s dternative bases for
their admission.

Pursuant to the inevitable-discovery doctrine, “[i]f the prosecution can etablish by apreponderance
of the evidence tha the [unlawfully obtained] information ultimately or inevitably would have been
discovered by lawful means. . . then the deterrence rationale has so little basis that the evidence should be
received.” Nixv. Williams, 467 U.S. 431,444 (1984). TheFirg Circuit hascrystalized thedoctrineinto
a three-part test: “[A]re the legd means truly independent; are both the use of the legd means and the
discovery by that meanstruly inevitable; and doesthe gpplication of the inevitablediscovery exceptionather
provide an incentivefor police misconduct or sgnificantly weeken fourth amendment protection?” United

Satesv. Ford, 22 F.3d 374, 377 (1t Cir. 1994) (citation and internal quotation marks omitted).



A. Independent Legal Means

As a threshold matter, | conclude that both the crack itsdlf and the fact of its concealment in
Almeida s pantswould have been discovered by an independent “legad means” Both Boucher and Clifford
testified that regardless whether the crack had been recovered from Almeida s pants, they would have
placed him under arrest on the basis of the discovery of the crack pipe in the vehicle in which he was a
passenger. That discovery, made asaresult of the consent of thedriver, Ash, to asearch of thevehiclefor
drugs or wegpons, had nothing to do with (and thus was independent of ) Boucher’ srequest that Almeida
turn over the drugs believed to be concedled in his pants.

| further concludethat Almeida sarrest predicated on discovery of the crack pipewould havebeen
lawful. InMaine, “apersonisguilty of unlawful possesson of ascheduled drugif the person intentiondly or
knowingly possesses what that person knows or believes to be a scheduled drug, which is in fact a
scheduled drug,” and the drug isaScheduleW drug. 17-A M.R.S.A. 81107-A(2)(C). Suchapersonis
guilty of aClassD crimeunless,inter alia, heor she (i) possessesmorethan four gramsof cocainebase, in
which case he or sheis guilty of aClass B crime, or (ii) he or she possesses cocaine base and has been
convicted of any offense reating to scheduled drugs, in which case he or sheis guilty of aClass C crime.
Seeid. 8 1107-A(1)(A)-(C). Possessoneven of asmall quantity of cocaine (such asresidue) issufficient
to sustain a conviction pursuant to 17-A M.R.SA. § 1107-A(1)(C). See, e.g., Satev. McGowan, 541
A.2d 1301, 1302 (Me. 1988) (“In hisfirst argument, the defendant essentially contendsthat the amount of
cocaine found in the containers was so minute asto be insufficient under Mainelaw to support aconviction
for aviolation of 17-A M.R.SAA. 8§ 1107 (1983). . .. Under the statute asit now reads, a person may be

convicted for unlawful possession of any amount of cocaine. Since the resdue in the containers tested



posgitive for cocaine, there was sufficient evidence of defendant’ s possession within the meaning of 17-A
M.R.SA. § 1107 (1983) to support the jury’sverdict.”) (emphassin origind). The Law Court has held
that “[p]ossession may be either actud or constructive. . . . Congtructive possesson meansthat although
one does not have actud physica control of the goods, he has dominion, authority or control over them.”
State v. Kremen, 754 A.2d 964, 968 (Me. 2000) (citations and internal quotation marks omitted).”

Had the officers arrested Almeida in connection with the discovery of the crack pipe, his arrest
would have been accomplished without a warrant. “A warrantless arrest must be justified by probable
cause.” Blackstonev. Quirino, 309 F. Supp.2d 117, 126 (D. Me. 2004). “The probable cause standard
requiresthat a thetime of arrest the facts and circumstances within [the officers | knowledge and of which
they had reasonably trustworthy information were sufficient to warrant a prudent man in believing thet the
petitioner had committed or was committing an offense” 1d. at 126-27 (citation and internal quotation
marks omitted).

Officers Clifford and Boucher had probable cause to believe that the pipe they retrieved from the

vehicle contained theresidue of a Schedule W drug, cocaine base. From Boucher’ sexperienceand training

° A parallel provision of federal law prohibits, with exceptions not here relevant, simple possession of a“controlled
substance,” acrimethat is punishable, absent certain aggravating circumstances, by imprisonment of not more than one
year and afinein amandatory minimum amount of $1,000, or both. See 21 U.S.C. §844(a). CocainebaseisaSchedulell
controlled substance. Seeid. 8 812(c)(Sched. 11)(a)(4); United States v. Manzueta, 167 F.3d 92, 93 (1st Cir. 1999). The
possession of even atrace of acontrolled substance suffices for purposes of section 844(a). See, e.g., United Satesv.
Weeks No. 92-5377, 1993 WL 430191, at **1 (4th Cir. Oct. 25, 1993) (* Section 844 containsno quantitative amount; atrace
of a controlled substance is sufficient to support a conviction under the statute.”). Constructive, as well as actual,
possession can support a conviction. See, e.g., United States v. Carlos Cruz 352 F.3d 499, 510 (1st Cir. 2003)
(“Constructive possession may be proved by demonstrating defendant’s power and intent to exercise ownership,
dominion, or control over the contraband itself, or over the areain which the contraband was concealed. Constructive
possession may be sole or joint and may be achieved directly or through others.”) (citation and internal quotation marks
omitted). For the same reasons as | conclude the officers lawfully could have arrested Almeida on state chargesin
connection with discovery of the crack pipe, they lawfully could have arrested him on a charge of violating 21 U.S.C.
§ 844(a).



— which included assgnment to a drug task force — he recognized the pipe as being a distinctive “crack
pipe’ used to ingest cocaine base. 1n addition, Boucher and other LPD officers had witnessed Almeida
enter and shortly theresfter exit an gpartment that they had been informed by sourcesin the community (at
least one of whom was known to be ardiable confidentid informant) was being used to transact cocaine-
base sales.

Theofficersaso had probable causeto believethat Almeidacongtructively possessed thepipe. As
defense counsdl suggested at orad argument, mere status as a passenger in a vehicle does not suffice to
provethe exercise of dominion and control over contraband foundinthat vehicle. See, e.g., Satev. Field,
383 A.2d 1390, 1391 (Me. 1978) (“Merely being apassenger in avehiclein which arefound stolen goods,
there being no evidence of the exercise or any possessory rights either to the vehicle or the stolen goods by
such passenger, isinsufficient evidence, sanding aone, upon which to baseafinding of guilt of thelarceny of
the personalty or of the burglary, if suchischarged.”). Nonethdless, in this case there was more.

Almeida had earlier been observed entering and exiting an gpartment that police suspected, based
on rdiableinformation, was being used to ded in cocainebase. At the scene of thetraffic sop Milliken told
Clifford and Boucher that he and Ash had picked up Almeida in Gray, Maine, driven to Lewiston and
dropped him off so that he could “score some crack” for them on the third floor of the triple-decker
gpartment house. This account was conggtent with the activities the officers themsdves had earlier
observed while conducting surveillance. Thus, they reasonably could haveinferredthat thethree occupants
of the car wereengaged in ajoint enterprise. A large amount of cash — consistent in Boucher’ sexperience
with amounts carried by individuas engaged in the drug trade— wasfound on Ash' s person, and nearly as

much cash was found on Almeida s person. None of the occupants owned up to possession of the crack
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pipe; therefore, none excluded the others as a suspect.

As defense counsd emphasized, neither officer observed Almeida handling the crack pipe or
displaying furtive movements suggesting thet he was secreting it under the seet in front of him. However,
Boucher tedtified that he would not necessarily have been in aposition to see such movementswhiletailing
the vehicle, and Clifford testified, based on his observation of the car’ sinterior, that even if the areaunder
the seat were obstructed (he did not recall if it was or was not), Almeidaeasily could have reached around
the center console and placed the pipein the postioninwhich it wasfound. Findly, Almeida sresponsesto
the officers initid questions were evasive, with Almeida for example sating that Ash and Milliken hed
picked him up off the street and then, when confronted on this, asserting that he was vigting friends

Thismay not all add up to proof beyond areasonable doubt that Almeidaconstructively possessed
the pipe. But that is not the standard. An officer’s concluson need not be “ironclad” or even “highly
probable’; it need only be “reasonable” to satisfy the standard of probable cause. United States v.
Winchenbach, 197 F.3d 548, 555-56 (1st Cir. 1999); seealso, e.g., Roche v. John Hancock Mut. Life
Ins. Co., 81 F.3d 249, 255 (1st Cir. 1996) (“[O]ne who asserts the existence of probable causeisnot a
guarantor ether of the accuracy of the information upon which he has reasonably relied or of the ultimate
concluson that he reasonably drew therefrom.”). Under the totdity of the circumstances, there was
probable cause to bdieve that Almeidaconstructively possessed the crack pipe found underneath the seat
behind which he was gtting. See, e.g., Maryland v. Pringle, 124 S. Ct. 795, 800-01 (2003) (“Inthis
case, Pringle was one of three men riding in aNissan Maximaat 3:16 am. There was $763 of rolled-up
cash in the glove compartment directly in front of Pringle. Five plagtic glassne baggies of cocaine were

behind the back-seat armrest and accessible to dl three men. Upon questioning, the three men failed to
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offer any information with respect to the ownership of the cocaine or the money. We think it an entirely
reasonableinference from these factsthat any or al three of the occupants had knowledge of, and exercised
dominion and control over, the cocaine. Thusareasonable officer could conclude that there was probable
cause to believe Pringle committed the crime of possession of cocaine, elther soldy or jointly.”) (footnote
omitted).

B. Inevitable Discovery

| next must consider whether the government has proved by a preponderanceof the evidence that,
had Almeidabeen arrested in connection with discovery of the crack pipe, the cocaine base secreted in his
pants inevitably would have been found. The government readily carries this burden.

TheFirg Circuit has noted that “[t]heterm*inevitable, athough part of theNix doctrine’ sname, is
something of an overstatement. Thefactsof Nix itsdf — a body hidden in an area of many square miles—
show that what is required is a high probability that the evidence would have been discovered by lawful
means” United Satesv. Rogers, 102 F.3d 641, 646 (1st Cir.1996).

Boucher tedtified that upon Almeida’'s arrest, he would have transported him to Androscoggin
County Jall, thet thejall routindy strip-searchesincoming detainees as part of itsintake processng and that
therewas no doubt in hismind that the cocaine base hidden in Alme da s pantswould have been discovered
during that processing. Clifford testified to the same effect. That testimony is uncontroverted. | therefore
find that the cocaine base hidden in Almeda s pants inevitably would have been discovered had he been
arested in connection with the retrieval of the crack pipe. See, e.g., United Sates v. Pardue, 270 F.
Supp.2d 61, 67 (D. Me. 2003) (record established that “[a]s a result of Defendant’ s lawful arrest, the

ammunition would haveinevitably been discovered during the security search a the Cumberland County Jall

12



or when Officer Coyne inventoried the contents of the backpack in order to store the backpack in the
Portland Police Department’ s property locker.”).
C. Incentivefor Police Misconduct

Almeida presents no argument that the gpplication of theinevitable- discovery exceptionin thiscase
would sgnificantly weaken Fourth Amendment protections or providean incentive for police misconduct,
nor do | perceive that it would do so. Indeed, there is a srious question whether Miranda and its
animating principles even gpply to the crack cocaine that Almeida handed over or the manner in which he
produced it. See Patane, 124 S. Ct. at 2626 (“[ T]heMiranda ruleisa prophylactic employed to protect
agang violaions of the Sdf-Incrimination Clause. The Sdf-Incrimination Clause, however, is not
implicated by the admission into evidence of the physicd fruit of avoluntary satement. Accordingly, thereis
no judtification for extending the Miranda rule to this context. . .. The Clause cannot be violated by the
introduction of nontestimonia evidence obtained as aresult of voluntary statements’).

[1l. Conclusion

For the foregoing reasons, and in view of the government’s stipulation that it will not seek to

introduce the defendant’ s unwarned oral statement in evidence, | recommend that his motion to suppress

evidencebe DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
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before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 6th day of Augus, 2004.

/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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